AGENDA

LIVINGSTON TOWNSHIP COUNCIL
September 19, 2022 – REGULAR MEETING
7:30PM

A. Reading of the Sunshine Statement
B. Quorum Roll Call
C. Moment of Silence
D. Pledge of Allegiance
E. Proclamations & Presentations
1) Livingston Neighbors Helping Neighbors – Jefferson Award

Packet

F. Essex County Updates
G. Approval of Minutes, Pending Any Corrections
1) September 6, 2022 Regular and Conference Meeting Minutes
2) September 6, 2022 Closed Session

Packet
Packet

H. Public Comment on Agenda Items Only (4 minute time limit)
I. Passage of Ordinances
Final Hearing / 2nd Reading Ordinances:
Ord 27-2022 Amending And Supplementing Chapter 170 Of The Code Of The
Township Of Livingston By Updating And Replacing Article Xiv Entitled
“Affordable Housing Regulations”

Packet

Introduction:

J. Consent Agenda for Resolutions: Res 22-237
“All matters listed with an asterisk (*) are considered to be routine and non-controversial by the Council and
will be approved by one motion. There will be no separate discussion of these items unless a member of the
governing body so requests, in which case the item will be removed from the consent agenda and considered in
its normal sequence on the agenda as part of the general orders.”
*Res 22-238 Renewing Sustainable Energy Alliance Coop
*Res 22-239 Authorizing Emergency Contract with Ischia Corp

Packet
Packet

Comcast Hearing (Carried from September 6, 2022)
Evaluating the Application of Comcast of New Jersey, II, LLC for the Renewal of its Municipal
Consent to Own, Operate, Extend, and Maintain a Cable Television and Cable
Communications System in the Township of Livingston
K. Public portion (On any subject – 3 minute time limit)
L. Executive (Closed) Session: R-22-240
1)

M. Adjournment
Welcome to the Livingston Township Council Meeting
September 19, 2022 at 7:30 pm
STATEMENT OF COMPLIANCE WITH THE SUNSHINE LAW N.J.S.A. 10:4-10

This meeting is being held in accordance with the Open Public Meetings Act and adequate notice of this meeting
has been provided as required by law. Specifically, the annual notice was faxed to the West Essex Tribune and
the Star Ledger on January 6, 2022. The Agenda and Resolutions for the meeting are available on
www.livingstonnj.org. Certain portions of this meeting may be closed to the public for the purpose of personnel
and/or other matters as outlined in the “Sunshine Law.” Decisions made and/or discussed in Closed Session will
be made known to the public at a later time.
Notice to members of the governing body and Township staff: Any use of electronic devices during this meeting
shall be used solely for the purposes of Township business and any communications are subject to the Open
Public Records Act.
This evening’s Township of Livingston Council meeting will be livestreamed via Facebook at
https://www.facebook.com/LivingstonTownshipNJ.
Questions or comments will also be accepted by emailing livcomments@livingstonnj.org by 4:30pm on the day of
the meeting. Each speaker should follow the rules of order in Livingston code §2-15.

LIVINGSTON
N WJ RSEY
PLANNING BOARD

MEMORANDUM

Date: September 9, 2022
To:

Township Council

From:

Planning Board

Subject:

Ordinance No. 27-2022 re Affordable Housing Regulations

The subject Ordinance ~~as reviewed, upon referral after First Reading. at the Planning Board~s Open
Combined Conference and Regular Meeting on September 8. 2022 and found to be substantially
consistent ~ith the Master Plan and the Housing Element and Fair Share Plan.

Peter M. Klein. Chairman

To~~nship Manager
Tov~nship Clerk
Tov~ nship Attorney
Planning Board
Planning Board Secretary

973-992-5000 I 357 S. Livingston Avenue, Livingston NJ 07039 I www.hvingstonnj.org

ORDINANCE NO. 27-2022

ORDINANCE OF THE TOWNSHIP OF LIVINGSTON AMENDING AND
SUPPLEMENTING CHAPTER 170 OF THE CODE OF THE TOWNSHIP
OF LIVINGSTON BY UPDATING AND REPLACING ARTICLE XIV
ENTITLED “AFFORDABLE HOUSING REGULATIONS”

BE IT ORDAINED by the Township Council of the Township of Livingston in the
County of Essex and State of New Jersey, as follows:
Section 1.

Existing Article XIV, consisting of Sections 170-125 through Section 170-

128, of Chapter 170 of the Code of the Township of Livingston is hereby superseded and
replaced by a new Article XIV to read as follows:
§170-125. Affordable housing obligation.
A.

This Article XIV is intended to assure that very-low, low and moderate
income units (“affordable units”) are created with controls on affordability
over time and that lower income households occupy these units. This
Article XIV shall apply except where inconsistent with applicable law.

B.

The Township of Livingston Planning Board has adopted a Housing
Element and Fair Share Plan (“HEFSP”) pursuant to procedural
requirements in the Municipal Land Use Law. The HEFSP has been
endorsed by resolution adopted by the Township Council. The HEFSP
describes the ways the Township of Livingston intends to address its fair
share obligation for lower income housing consistent with prior
regulations of the Council on Affordable Housing (COAH) and applicable
legal principles and as documented in the HEFSP.

C.

This Article XIV implements and incorporates the HEFSP and addresses
the requirements of former N.J.A.C. 5:97, as may be superseded, amended
and supplemented.

D.

The Township of Livingston will continue to file monitoring reports with
COAH and/or any successor State agency consistent with former N.J.A.C.
5:96, tracking the status of implementation of the HEFSP. Any evaluation
report of the HEFSP and monitoring prepared by COAH and/or any
successor State agency consistent with former N.J.A.C. 5:96 shall be
available to the public at the Township of Livingston Municipal Building,

Township Clerk’s Office, 357 S. Livingston Avenue, Livingston, New
Jersey.
§170-126. Definitions.
The following terms when used in this Article XIV shall have the meanings given
in this Section:
“Act” means the Fair Housing Act of 1985, P.L. 1985, c. 222, as amended
(N.J.S.A. 52:27D-301 et~q.).
“Adaptable” means constructed in compliance with the technical design
standards of the Barrier Free Subcode, N.J.A.C. 5:23-7.
“Administrative Agent” means the entity responsible for administration of
affordable units in accordance with this Article XIV, former N.J.A.C.
5:96, former N.J.A.C. 5:97 and N.J.A.C. 5:80-26.1 et~çq.
“Affirmative marketing” means a regional marketing strategy designed to
attract buyers and/or renters of affordable units pursuant to N.J.A. C. 5:8026.15.
“Affordability average” means the average percentage of median income
at which affordable units in an affordable housing development are
affordable to lower income households.
“Affordable” means, a sales price or rent within the means of a lower
income household as defined in former N.J.A.C. 5:97-9, in the case of an
ownership unit, that the sales price for the unit conforms to the standards
set forth in N.J.A.C. 5:80-26.6, as may be amended and supplemented,
and, in the case of a rental unit, that the rent for the unit conforms to the
standards set forth in N.J.A.C. 5:80-26.12, as may be amended and
supplemented.
“Affordable development” means a housing development all or a portion
of which consists of affordable units.
“Affordable housing development” means a development included in the
HEFSP, and includes, but is not limited to, an inclusionary development, a
municipal construction project or a 100 percent affordable development.
“Affordable housing program” means any mechanism in the HEFSP
prepared or implemented to address Livingston Township’s fair share
obligation.
“Affordable unit” means a housing unit proposed or created pursuant to
the Act, credited pursuant to former N.J.A.C. 5:97-4, approved by Court
Order, and/or funded through an affordable housing trust fund, whether a
rental unit or ownership unit, that is subject to the affordability controls of
N.J.A.C. 5:80-26.1, as maybe amended and supplemented.
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“Agency” means the New Jersey Housing and Mortgage Finance Agency
established by P.L. 1983, c. 530 (N.J.S.A. 55:14K-i, et~çq.).
“Age-restricted unit” means a housing unit designed to meet the needs of,
and exclusively for, the residents of an age-restricted segment of the
population such that: 1) all residents of the development where the unit is
situated are either 62 years or older or are a couple, one of whom is of
such age; or 2) at least 80 percent of the units are occupied by one or more
persons 55 years or older; or 3) the development has been designated by
the Secretary of the U.S. Department of Housing and Urban Development
as “housing for older persons” as defined in Section 807(b)(2) of the Fair
Housing Act, 42 U.S.C. §3 607.
“Assisted living residence” means a facility licensed by the New Jersey
Department of Health and Senior Services to provide apartment-style
housing and congregate dining and to assure that assisted living services
are available when needed for four or more adult persons unrelated to the
proprietor and that offers units containing, at a minimum, one unfurnished
room, a private bathroom, a kitchenette and a lockable door on the unit
entrance.
“Certified household” means a household that has been certified by the
Administrative Agent as a lower income household.
“COAH” means the Council on Affordable Housing, which was
established by the New Jersey Fair Housing Act (N.J.S.A. 52:27D-301 ~
sçqj.
“DCA” means the State of New Jersey Department of Community
Affairs.
“Deficient housing unit” means a housing unit with health and safety code
violations that require the repair or replacement of a major system. A
major system includes weatherization, roofing, plumbing (including
wells), heating, electricity, sanitary plumbing (including septic systems),
lead paint abatement and/or load bearing structural systems.
“Developer” means any person, partnership, association, company or
corporation that is the legal or beneficial owner or owners of a lot or any
land proposed to be included in a proposed development, including the
holder of an option to contract or purchase, or other person having an
enforceable proprietary interest in such land.
“Development” means the division of a parcel of land into two or more
parcels, the construction, reconstruction, conversion, structural alteration,
relocation, or enlargement of any use or change in the use of any building
or other structure, or of any mining, excavation or landfill, and any use or
change in the use of any building or other structure, or land or extension
of use of land, for which permission maybe required pursuant to N.J.S.A.
40:55D-1 et~çq.
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“Inclusionary development” means a development containing both
affordable units and market rate units. This term includes, but is not
necessarily limited to: new construction, the conversion of a non
residential structure to residential, and the creation of new affordable units
through the reconstruction of a vacant residential structure.
“Low-income household” means a household with a total gross annual
household income equal to 50 percent or less of the median household
income.
“Low-income unit” means an affordable unit that is affordable to a lowincome household.
“Lower income” means collectively very low-income, low-income and
moderate-income.
“Major system” means the primary structural, mechanical, plumbing,
electrical, fire protection, or occupant service components of a building,
including but are not limited to: weatherization, roofing, plumbing
(including wells), heating, electricity, sanitary plumbing (including septic
systems), lead paint abatement or load bearing structural systems.
“Market rate unit” means housing not restricted to lower income
households that may sell or rent at any price.
“Median income” means the median income by household size for the
applicable housing region, as adopted annually by COAH or other
governmental agency or non-profit entity.
“Moderate-income household” means a household with a total gross
annual household income in excess of 50 percent but less than 80 percent
of the median household income.
“Moderate-income unit” means an affordable unit that is affordable to a
moderate-income household.
“Non-exempt sale” means any sale or transfer of ownership other than:
the transfer of ownership between husband and wife; the transfer of
ownership between former spouses ordered as a result of a judicial decree
of divorce or judicial separation, but not including sales to third parties;
the transfer of ownership between family members as a result of
inheritance; the transfer of ownership through an executor’s deed to a
Class A beneficiary; and the transfer of ownership by court order.
“Random selection process” means a process by which currently incomeeligible households are selected for placement in affordable housing units
such that no preference is given to one applicant over another except for
purposes of matching household income and size with an appropriately
priced and sized affordable unit (e.g., by lottery).
“Regional asset limit” means the maximum housing value in each housing
region affordable to a four-person household with an income at 80 percent
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of the regional median as defined by COAH’s adopted Regional Income
Limits published annually by DCA.
“Rehabilitation” means the repair, renovation, alteration or reconstruction
of any building or structure pursuant to the Rehabilitation Subcode,
N.J.A.C. 5:23-6.
“Rent” means the gross monthly cost of a rental unit to the tenant,
including the rent paid to the landlord, as well as an allowance for tenantpaid utilities computed in accordance with allowances published by DCA
for its Section 8 program. In assisted living residences, rent does not
include charges for food and services.
“UHAC” means the Uniform Housing Affordability Controls set forth in
N.J.A.C. 5:80-26.1 et~cq.
“Very low-income household” means a household with a total gross
annual household income equal to 30 percent or less of the median
household income.
“Very low-income unit” means an affordable unit that is affordable to a
very low income household.
“Weatherization” means building insulation (for attic, exterior walls and
crawl space), siding to improve energy efficiency, replacement storm
windows, replacement storm doors, replacement windows and
replacement doors, and is considered a major system for rehabilitation.
§170-127.1. Affordable housing programs.
The Township of Livingston has determined that it will address its ongoing
affordable housing obligation by use of the following mechanisms:
1.

An ongoing rehabilitation program as set forth in Section 170127.2.

2.

Previously completed inclusionary multifamily development and
zoning for future construction of inclusionary multifamily
development, subject to Section 170-127.3 and other provisions of
this Article XIV.

3.

Rental bonus credits.

4.

Supportive and special needs housing units.

5.

Assisted living facilities.

6.

Credits for completed housing rehabilitation.

7.

Credits for completed affordable housing units for senior citizens.

8.

Credits for previously performed regional contribution agreements.

9.

Any other approved mechanism as set forth in the HEFSP.
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§170-127.2. Rehabilitation program.
A.

The Township of Livingston’s rehabilitation program is designed to
renovate deficient housing units occupied by lower income households
such that, after rehabilitation, these units will comply with the New Jersey
State Housing Code pursuant to N.J.A.C. 5:28.

B.

Both owner occupied and renter occupied units are eligible for
rehabilitation funds.

C.

All rehabilitated units shall remain affordable to low- and moderateincome households for a period of 10 years (the control period). For
owner occupied units the control period will be enforced with a lien, and
for renter occupied units the control period will be enforced with a deed
restriction.

D.

The Township of Livingston has dedicated a minimum of $10,000 for
each unit to be rehabilitated through this program, reflecting the minimum
hard cost of rehabilitation for each unit.

E.

The Township of Livingston has designated one or more Administrative
Agents to administer the rehabilitation program consistent with former
N.J.A.C. 5:96 and former N.J.A.C. 5:97. The Administrative Agent shall
provide a rehabilitation manual for the owner occupancy rehabilitation
program and a rehabilitation manual for the rental occupancy
rehabilitation program. Both rehabilitation manuals shall be available for
public inspection in the Office of the Township Clerk and in the office(s)
of the Administrative Agent(s).

F.

Units in a rehabilitation program shall be exempt from former N.J.A.C.
5:97-9 and the Uniform Housing Affordability Controls (UHAC), but shall
be administered in accordance with the following:
1.

if a unit is vacant upon initial rental subsequent to rehabilitation, or
if a renter-occupied unit is re-rented prior to the end of controls on
affordability, the deed restriction shall require the unit to be rented to
a low- or moderate-income household at an affordable rent and
affirmatively marketed consistent with former N.J.A.C. 5:97-9 and
UHAC.

2.

If a unit is renter-occupied, upon completion of the rehabilitation, the
maximum rate of rent shall be the lesser of the current rent or the
maximum permitted rent consistent with former N.J.A.C. 5:97-9 and
UHAC.

3.

Rents in rehabilitated units may increase annually consistent with the
standards in former N.J.A.C. 5:97-9.

4.

Applicant and/or tenant households shall be certified as income
eligible consistent with former N.J.A.C. 5:97-9 and UHAC, except
that households in owner occupied units shall be exempt from the
regional asset limit.
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§170-127.3. Inclusionary zoning.
A.

B.

The Township of Livingston previously adopted ordinances that created
the following inclusionary zoning districts:
1.

R-5A Residence District (Section 170-100) (Fairways).

2.

R-5F Residence District (Section 170-104.1) (TMB/Sterling).

3.

R-5G Residence District (Section 170-104.2) (JKHA/Pulte).

4.

R-5H Residence District (Section 170-104.3) (Hillside Club).

5.

R-51
Residence
(SquiretownlParkVue).

6.

R-5J Residence District (Section 170-104.5) (Cider Mill).

7.

R-5K Residence
Corporate Park).

8.

MU-i Mixed Use District (Section 170-107.1) (Northfield Baptist
Church).

District

District

(Section

(Section

170-104.6)

170-104.4)

(Livingston

Livingston Township has recently created additional inclusionary
development zoning districts to implement the 2021 HEFSP as follows:
1.

R-5L Residence Overlay District (Section 170-104.7): 3.57-acre
property permitting inclusionary development at 20.2 units per
acre to provide up to 72 total units including a 20% set-aside of 14
affordable units (Block 6101, Lots 25 & 26).

2.

R-5M Residence District (Section 107-104.8): 6.67-acre property
permitting up to 71 total residential units subject to a 20% set-aside
of 14 affordable housing units (“AH Zone”; Block 107, Lot 8.01).

3.

R-5N Residence District (Section 170-104.9): Zoning permitting
residential development at a net density of 14 du/ac subject to a
20% set-aside for affordable housing, providing up to 45 total
dwelling units including 9 affordable units (Block 6001, Lot 2).

4.

R-50 Residence District (Section 170-104.11): 1.79-acre property
permitting townhouse and apartment development at a gross
density of 18 units per acre, subject to a 20% set-aside of 6
affordable housing units (Lots 62 and 63).

5.

R-5P Residence District (Section 107-104.10): 2.73-acre property
permitting up to 2 affordable housing units (Block 1304, Lot 23).
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C.

6.

R-5Q Residence District (Section 170-104.14): Zoning permitting
development at a net density of 15 du/ac subject to a 20% set-aside
for affordable housing, providing up to 100 total dwelling units
including 20 affordable units (Block 6100, Lot 5).

7.

R-5R Residence District (Section 170-104.14): 6.5-acre property
permitting up to 39 total residential units subject to a 20% set-aside
of 8 affordable housing units (Block 6101 Lot 2).

8.

630 NJSH Route 10 Overlay District Redevelopment Plan
(Approved by Ord. No. 19-202 1): Authorize mixed-use
development of 16-acre property to permit up to a total of 300
residential units to be developed on not less than 8.7 acres of the
site, subject to a 20% set-aside for affordable housing, with 13% of
the affordable units being affordable for very low income
households.
Approximately 7.3 acres will be retained for
institutional/educational use. (Block 100, Lot 3).

9.

MU-2 Mixed Use District (Section 107-104.12): Zoning permitting
mixed use development of up to 12 du/ac subject to a 20% setaside to provide up to 10 affordable housing units (Block 101, Lots
3 & 4)

10.

RAIO District (Section 170-106.1): Zoning of approximately 16
acre site (of which 1.75 acres may be retained for church use) at a
gross density of 16 units per acre, subject to a 20% affordable
housing set-aside of 45 units. Development would be adult senior
housing requiring at least 80% of the units to be occupied by a
head of household 55 years of age or older (Block 2100, Lots 22 to
25 & 35.01 to 35.03).

In addition, all new development on any other contiguous property in
Livingston Township involving multifamily residential development of 5
units or more shall be subject to an affordable housing component as
follows:
1.

An affordable housing set-aside of 15% for rental units.

2.

An affordable housing set-aside of 20% for sale units.

3.

Any fractional affordable housing requirement may be addressed
by a contribution to the Township Affordable Housing Trust Fund
in an amount calculated based on $100,000 multiplied by the
fractional affordable housing requirement as calculated to two
decimal points. Fifly percent of the required payment shall be
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provided upon issuance of the first building permit and fifty
percent shall be provided upon issuance of the first certificate of
occupancy.
D.
Phasing. In inclusionary developments the following phasing schedule
shall be followed:
Percentage of Market
Rate Units Completed

Minimum Percentage of
Affordable Units Completed

25
25+1
50
75
90

0
10
50
75
100

E.

Design. In inclusionary developments, to the maximum extent possible,
affordable units shall be integrated with the market rate units.

F.

Utilities. Affordable units shall utilize the same type of heating source as
market rate units within any inclusionary development.

G.

Amenities. Affordable units shall have access to the same amenities and
facilities as market rate units within any inclusionary development.

§170-127.4. New construction.
The following guidelines apply to all newly constructed developments that
contain lower income housing units, including any currently unanticipated future
developments that will provide lower income housing units. These requirements
shall be equally applicable to rental and for-sale affordable units.
A.

Low/moderate unit split and bedroom distribution of affordable housing
units:
1.

The fair share obligation shall be divided equally between low and
moderate-income units, except that where there is an odd number
of affordable housing units, the extra unit shall be a low income
unit. The allocation of low income units shall include very low
income units in an amount equal to 13% of the total number of all
lower income units.

2.

In each development, at least 50 percent of the affordable units
within each bedroom distribution shall be low income units.

3.

Developments that are not age-restricted shall be structured in
conjunction with realistic market demands such that:
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4.

B.

a.

The combined number of efficiency and one-bedroom
units shall be no greater than 20 percent of the total lower
income units;

b.

At least 30 percent of all lower income units shall be twobedroom units;

c.

At least 20 percent of all lower income units shall be
three-bedroom units; and

d.

The remaining lower income units may be allocated
among two- and three-bedroom units at the discretion of
the developer.

e.

This distribution of unit sizes based on the number of
bedrooms shall be equally applicable to very low income
units.

Affordable developments that are age restricted shall be structured
such that the number of bedrooms shall equal the number of agerestricted lower income units within the inclusionary
development. This standard may be met by having all onebedroom units or by having a two-bedroom unit for each
efficiency unit.

Accessibility requirements:
The first floor of all affordable townhouse dwelling units and all
affordable units in all other multi-story buildings shall be subject
to the technical design standards of the Barrier Free Subcode,
N.J.A.C. 5:23-7 and former N.J.A.C. 5:97-3.14.
2.

All affordable townhouse dwelling units and all affordable units in
other multi-story buildings in which an affordable dwelling unit is
attached to at least one other dwelling unit shall have the
following features:
a.

An adaptable toilet and bathing facility on the first floor;

b.

An adaptable kitchen on the first floor;

c.

An interior accessible route of travel on the first floor;

d.

An interior accessible route of travel shall not be required
between stories within an individual unit;

e.

An adaptable room that can be used as a bedroom, with a
door or the casing for the installation of a door, on the first
floor; and

f.

An accessible entranceway as set forth at P.L. 2005, c. 350
(N.J.S.A. 52:27D-311a et seq.) and the Barrier Free
Subcode, N.J.A.C. 5:23-7 and N.J.A.C. 5:97-3.14, or
evidence that the Township of Livingston has collected
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funds from the developer sufficient to make 10 percent of
the adaptable entrances in the development accessible.

C.

3.

Where a unit has been constructed with an adaptable entrance,
upon the request of a disabled person who is purchasing or will
reside in the dwelling unit, an accessible entrance shall be
installed.

4.

Except for affordable townhouse dwelling units, every building of
more than two (2) stories shall have a passenger elevator.

Maximum rents and sales prices.
In establishing rents and sales prices of affordable housing units,
the Administrative Agent shall follow the procedures set forth in
UHAC, utilizing the regional income limits established by COAH
or other governmental agency or nonprofit entity.
2.

The maximum rent for affordable rental units within each
affordable development shall be affordable to households earning
no more than 60 percent of median income, and the average rent
for affordable low- and moderate-income units shall be affordable
to households earning no more than 52 percent of median income.

3.

The developers and/or municipal sponsors of affordable rental
units shall establish at least one rent for each bedroom type for
both low-income and moderate-income units.

4.

At least 13 percent of all affordable units shall be affordable to
households earning no more than 30 percent of median income.

5.

The maximum sales price of affordable ownership units within
each affordable development shall be affordable to households
earning no more than 70 percent of median income, and each
affordable development must achieve an affordability average of
55 percent for affordable ownership units; in achieving this
affordability average, moderate-income ownership units must be
available for at least three different prices for each bedroom type,
and low-income ownership units must be available for at least two
different prices for each bedroom type.
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In determining the initial sales prices and rents for compliance
with the affordability average requirements for affordable units
other than assisted living facilities, the following standards shall
be used:
a.

A studio shall be affordable to a one-person household;

b.

A one-bedroom unit shall be affordable to a one and one
half-person household;

c.

A two-bedroom unit shall be affordable to a three-person
household;

11

7.

d.

A three-bedroom unit shall be affordable to a four and
one-half-person household; and

e.

A four-bedroom unit shall be affordable to a six-person
household.

In determining the initial rents for compliance with the
affordability average requirements for affordable units in assisted
living facilities, the following standards shall be used:
a.

A studio shall be affordable to a one-person household;

b.

A one-bedroom unit shall be affordable to a one and onehalf-person household; and

c.

A two-bedroom unit shall be affordable to a two-person
household or to two one-person households.

8.

The initial purchase price for all affordable ownership units shall
be calculated so that the monthly carrying cost of the unit,
including principal and interest (based on a mortgage loan equal to
95 percent of the purchase price and the Federal Reserve H. 15 rate
of interest), taxes, homeowner and private mortgage insurance and
condominium or homeowner association fees, does not exceed 28
percent of the eligible monthly income of the appropriate size
household as determined under N.J.A.C. 5:80-26.4, as may be
amended and supplemented; provided, however, that the price
shall be subject to the affordability average requirement of
N.J.A.C. 5:80-26.3, as may be amended and supplemented.

9.

The initial rent for an affordable rental unit shall be calculated so
as not to exceed 30 percent of the eligible monthly income of the
appropriate household size as determined under N.J.A.C. 5:8026.4, as may be amended and supplemented; provided, however,
that the rent shall be subject to the affordability average
requirement of N.J.A.C. 5:80-26.3, as may be amended and
supplemented.

10.

The price of owner-occupied lower-income units may increase
annually based on the percentage increase in the regional median
income limit for the housing region. In no event shall the
maximum resale price established by the Administrative Agent be
lower than the last recorded purchase price.

11.

The rent of lower income units may be increased annually based
on the percentage increase in the Housing Consumer Price Iridex
for the United States. This increase shall not exceed nine percent
in any one year. Rents for units constructed pursuant to low
income housing tax credit regulations shall be indexed pursuant to
the regulations governing low-income housing tax credits.
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12.

Utilities. Tenant-paid utilities that are included in the utility
allowance shall be so stated in the lease and shall be consistent
with the utility allowance approved by DCA for its Section 8
program.

§170-127.5. Affirmative marketing requirements.
A.

The Township of Livingston has adopted an Affirmative Marketing Plan
compliant with N.J.A.C. 5:80-26.15, as may be amended and
supplemented.

B.

The affirmative marketing plan is a regional marketing strategy designed
to attract buyers and/or renters of all majority and minority groups,
regardless of race, creed, color, national origin, ancestry, marital or
familial status, gender, affectional or sexual orientation, disability, age or
number of children to housing units which are being marketed by a
developer, sponsor or owner of affordable housing. The affirmative
marketing plan is also intended to target those potentially eligible persons
who are least likely to apply for affordable units in that region. It is a
continuing program that directs all marketing activities toward COAH
Housing Region 2 and covers the period of deed restriction.

C.

The affirmative marketing plan shall provide a regional preference for all
households that live and/or work in COAH Housing Region 2 comprised
of Essex, Morris, Union and Warren Counties.

D.

The Administrative Agent designated by the Township of Livingston shall
assure the affirmative marketing of all affordable units consistent with the
Affirmative Marketing Plan.

E.

In implementing the affirmative marketing plan, the Administrative Agent
shall provide a list of counseling services to low- and moderate-income
applicants on subjects such as budgeting, credit issues, mortgage
qualification, rental lease requirements, and landlord/tenant law.

F.

The affirmative marketing process for available affordable units shall
begin at least four months prior to the expected date of occupancy.

G.

The costs of advertising and affirmative marketing of the affordable units,
income eligibility determinations and related administrative actions
related to the occupancy of affordable units shall be the responsibility of
the developer, sponsor or owner, unless otherwise determined or agreed to
by the Township of Livingston.

H.

All affordable housing units that must be affirmatively marketed shall be
listed on the Housing Resource Center website.
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§170-127.6. Occupancy standards.
A.

B.

In referring certified households to specific affordable units, to the extent
feasible, and without causing an undue delay in occupying the unit, the
Administrative Agent shall strive to:
1.

Provide an occupant for each bedroom;

2.

Provide children of different sex with separate bedrooms; and

3.

Prevent more than two persons from occupying a single bedroom.

Additional provisions related to occupancy standards (if any) shall be
provided in the Township Operating Manual.

§170-127.7. Control periods for affordable ownership units and enforcement
mechanisms.
A.

Control periods for affordable ownership units shall be in accordance with
NJ.A.C. 5:80-26.5, as may be amended and supplemented, and each
affordable ownership unit shall remain subject to the requirements of this
Article XIV until the Township of Livingston elects to release the unit
from such requirements. Prior to such an election, an affordable
ownership unit must remain subject to the requirements of N.J.A.C. 5:8026.1, as may be amended and supplemented, for at least 30 years.

B.

The affordability control period for an affordable ownership unit shall
commence on the date the initial certified household takes title to the unit.

C.

Prior to the issuance of the initial certificate of occupancy for an
affordable ownership unit and upon each successive sale during the period
of affordable ownership, the Administrative Agent shall determine the
affordable price for the unit and shall also determine the non-restricted,
fair market value of the unit based on either an appraisal or the unit’s
equalized assessed value.

D.

At the time of the first sale of the unit, the purchaser shall execute and
deliver to the Administrative Agent a recapture note obligating the
purchaser (as well as the purchaser’s heirs, successors and assigns) to
repay, upon the first non-exempt sale after the unit’s release from the
requirements of this Article XIV, an amount equal to the difference
between the unit’s non-affordable fair market value and its affordable
price, and the recapture note shall be secured by a recapture lien evidenced
by a duly recorded mortgage on the unit.

E.

The affordability controls set forth in this Article XIV shall remain in
effect despite the entry and enforcement of any judgment of foreclosure
with respect to affordable ownership units.

F.

An affordable ownership unit shall be required to obtain a Continuing
Certificate of Occupancy or a certified statement from the Construction
Official stating that the unit meets all code standards upon the first transfer
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of title that follows expiration of the applicable minimum control period
provided under N.J.A.C. 5:80-26.5(a), as may be amended and
supplemented.
§170-127.8. Price restrictions for affordable ownership units, homeowner
association fees and resale prices.
Price restrictions for affordable ownership units shall be in accordance with
N.J.A.C. 5:80-26.1, as may be amended and supplemented, including:
A.

The initial purchase price for an affordable ownership unit shall be
approved by the Administrative Agent.

B.

The Administrative Agent shall approve all resale prices, in writing and in
advance of the resale, to assure compliance with the foregoing standards.

C.

The method used to determine condominium association fee amounts and
special assessments shall be indistinguishable between the affordable unit
owners and the market rate unit owners.

D.

The owners of affordable ownership units may apply to the
Administrative Agent to increase the maximum sales price for the unit on
the basis of capital improvements. Eligible capital improvements shall be
those that render the unit suitable for a larger household or the addition of
a bathroom.

§170-127.9. Buyer income eligibility.
A.

Buyer income eligibility for affordable ownership units shall be in
accordance with N.J.A.C. 5:80-26.1, as may be amended and
supplemented, such that low-income ownership units shall be reserved for
households with a gross household income less than or equal to 50 percent
of median income and moderate-income ownership units shall be reserved
for households with a gross household income less than 80 percent of
median income.

B.

The Administrative Agent shall certify a household as eligible for an
affordable ownership unit when the household is a low-income household
or a moderate-income household, as applicable to the unit, and the
estimated monthly housing cost for the particular unit (including principal,
interest, taxes, homeowner and private mortgage insurance and
condominium or homeowner association fees, as applicable) does not
exceed 33 percent of the household’s certified monthly income.
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§170-127.10. Limitations on indebtedness secured by ownership unit;
subordination.
A.

Prior to incurring any indebtedness to be secured by an affordable
ownership unit, the Administrative Agent shall determine in writing that
the proposed indebtedness complies with the provisions of this section.

B.

With the exception of original purchase money mortgages, during a
control period neither an owner nor a lender shall at any time cause or
permit the total indebtedness secured by a affordable ownership unit to
exceed 95 percent of the maximum allowable resale price of that unit, as
such price is determined by the Administrative Agent in accordance with
N.J.A.C. 5:80-26.6(b).

§170-127.11. Control periods for affordable rental units.
A.

Control periods for affordable rental units shall be in accordance with
N.J.A.C. 5:80-26.11, as may be amended and supplemented, and each
affordable rental unit shall remain subject to the requirements of this
Article XIV until the Township of Livingston elects to release the unit
from such requirements pursuant to action taken in compliance with
N.J.A.C. 5:80-26.1, as may be amended and supplemented. Prior to such
an election, an affordable rental unit must remain subject to the
requirements of N.J.A.C. 5:80-26.1, as may be amended and
supplemented, for at least 30 years.

B.

Deeds of all real property that include affordable rental units shall contain
deed restriction language. The deed restriction shall have priority over all
mortgages on the property, and the deed restriction shall be filed by the
developer or seller with the records office of the County of Essex. A copy
of the filed document shall be provided to the Administrative Agent
within 30 days of receipt of a certificate of occupancy.

C.

An affordable rental unit shall remain subject to the affordability controls
of this Article XIV despite the occurrence of any of the following events:
1.

Sublease or assignment of the lease of the unit;

2.

Sale or other voluntary transfer of ownership of the unit; or

3.

The entry and enforcement of any judgment of foreclosure.

§170-127.12. Price restrictions for rental units; leases.
A.

A written lease shall be required for all affordable rental units, except for
units in an assisted living residence, and tenants shall be responsible for
security deposits and the full amount of the rent as stated on the lease. A
copy of the current lease for each affordable rental unit shall be provided
to the Administrative Agent.

B.

No additional fees or charges shall be added to the approved rent (except,
in the case of units in an assisted living residence, to cover the customary
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charges for food and services) without the express written approval of the
Administrative Agent.
C.

Application fees (including the charge for any credit check) shall not
exceed five percent of the monthly rent of the applicable affordable unit
and shall be payable to the Administrative Agent to be applied to the costs
of administering the controls applicable to the unit as set forth in this
Article XIV.

§170-127.13. Tenant income eligibility.
A.

B.

Tenant income eligibility shall be in accordance with N.J.A.C. 5:80-26.13,
as may be amended and supplemented, and shall be determined as
follows:
1.

Very low-income rental units shall be reserved for households
with a gross household income less than or equal to 30 percent of
median income.

2.

Low-income rental units shall be reserved for households with a
gross household income less than or equal to 50 percent of median
income.

3.

Moderate-income rental units shall be reserved for households
with a gross household income less than 80 percent of median
income.

The Administrative Agent shall certify a household as eligible for an
affordable rental unit when the household is a very low-income
household, low-income household or a moderate-income household, as
applicable to the unit, and the rent proposed for the unit does not exceed
35 percent (40 percent for age-restricted affordable units) of the
household’s eligible monthly income as determined pursuant to N.J.A.C.
5:80-26.16, as may be amended and supplemented; provided, however,
that this limit may be exceeded if one or more of the following
circumstances exists:
1.

The household currently pays more than 35 percent (40 percent for
households eligible for age-affordable units) of its gross household
income for rent, and the proposed rent will reduce its housing
costs;

2.

The household has consistently paid more than 35 percent (40
percent for households eligible for age-affordable units) of eligible
monthly income for rent in the past and has proven its ability to
pay;

3.

The household is currently in substandard or overcrowded living
conditions;
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C.

4.

The household documents the existence of assets with which the
household proposes to supplement the rent payments; or

5.

The household documents proposed third-party assistance from an
outside source such as a family member in a form acceptable to the
Administrative Agent and the owner of the unit.

The applicant shall file documentation sufficient to establish the existence
of the circumstances in (B) 1 through 5 above with the Administrative
Agent, who shall counsel the household on budgeting.

§170-127.14. Municipal housing liaison.
A.

The position of Municipal Housing Liaison (MHL) for Township of
Livingston is hereby re-confirmed by this Article XIV. The Township
Manager shall make the actual appointment of the MHL.

B.

The MHL must be either a full-time or part-time employee of Township
of Livingston, with additional compensation to be provided from the
Township Affordable Housing Trust Fund.

C.

Appointment of the MHL will be reported to COAH or any successor
State agency for approval.

D.

The MHL must meet all requirements of COAH or any successor State
agency for qualifications, including initial and periodic training.

E.

The MHL shall be responsible for oversight and administration of the
affordable housing program for the Township of Livingston, including the
following responsibilities which may not be contracted out to the
Administrative Agent:
1.

Serving as the Township’s primary point of contact for all inquiries
from the State, affordable housing providers, Administrative
Agents and interested households;

2.

Implementation of the
affordability controls;

3.

When applicable, supervising any contracting Administrative
Agent;

4.

Monitoring the status of all affordable units in the Township
HEFSP;

5.

Compiling, verifying and submitting annual reports as required by
COAH or any successor State agency;

6.

Coordinating meetings with affordable housing providers and
Administrative Agents, as applicable; and

7.

Attending continuing education opportunities on affordability
controls, compliance monitoring and affirmative marketing as
offered or approved by COAH or any successor State agency.
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§170-127.15. Administrative Agent.
A.

The Township of Livingston shall designate by resolution of the
Township Council, subject to the approval of COAH or any successor
State agency, one or more Administrative Agents to administer newly
constructed affordable units in accordance with former N.J.A.C. 5:96,
former N.J.A.C. 5:97 and UHAC.

B.

The Administrative Agent shall perform the duties and responsibilities of
an administrative agent as are set forth in UHAC and described in full
detail in the Operating Manual, including those set forth in N.J.A.C. 5:8026.14, 26.16 and 26.18 thereof, which includes:

C.

1.

Attending continuing education opportunities on affordability
controls, compliance monitoring, and affirmative marketing as
offered or approved by COAH or any successor State agency;

2.

Affirmative marketing;

2.

Household certification;

3.

Affordability controls;

4.

Records retention;

5.

Resale and re-rental;

6.

Processing requests from unit owners; and

7.

Enforcement, though the ultimate responsibility for retaining
controls on the units rests with the Township.

The Administrative Agent shall have authority to take all actions
necessary and appropriate to carry out its responsibilities hereunder.

§170-127.16. Enforcement of affordable housing regulations.
A.

Upon the occurrence of a breach of any of the regulations governing the
affordable unit by an owner, developer or tenant, the Township shall have
all remedies provided at law or equity, including but not limited to
foreclosure, tenant eviction, municipal fines, a requirement for household
recertification, acceleration of all sums due under a mortgage, recoupment
of any funds from a sale in violation of the regulations, injunctive relief to
prevent further violation of the regulations, entry on the premises, and
specific performance.

B.

After providing written notice of a violation to an owner, developer or
tenant of a lower income unit and advising the owner, developer or tenant
of the penalties for such violations, the Township may take the following
action against the owner, developer or tenant for any violation that
remains uncured for a period of sixty (60) days after service of the written
notice:
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1.

2.

The Township may file a court action pursuant to N.J.S.A. 2A:5811 alleging a violation, or violations, of the regulations governing
the affordable housing unit. If the owner, developer or tenant is
found by the court to have violated any provision of the regulations
governing affordable housing units the owner, developer or tenant
shall be subject to one or more of the following penalties, at the
discretion of the court:
a.

A fine of not more than $2,000.00 or imprisonment for a
period not to exceed 90 days, or both. Each and every day
that the violation continues or exists shall be considered a
separate and specific violation, rather than a continuing
offense;

b.

In the case of an owner who has rented his or her lower
income unit in violation of the regulations governing
affordable housing units, payment into the Township of
Livingston Affordable Housing Trust Fund of the gross
amount of rent illegally collected;

c.

In the case of an owner who has rented his or her lower
income unit in violation of the regulations governing
affordable housing units, payment of an innocent tenant’s
reasonable relocation costs, as determined by the court.

The Township may file a court action in the Superior Court
seeking a judgment, which would result in termination of the
owner’s equity or other interest in the unit, in the nature of a
mortgage foreclosure. Any judgment shall be enforceable as if the
same were a judgment of default of the first purchase money
mortgage and shall constitute a lien against the lower income unit.

C.

Such judgment shall be enforceable, at the option of the Township, by
means of an execution sale by the Sheriff, at which time the lower
income unit of the violating owner shall be sold at a sales price that is not
less than the amount necessary to fully satisfy and pay off any first
purchase money mortgage and prior liens and the costs of the enforcement
proceedings inculTed by the Township, including attorney’s fees. The
violating owner shall have the right to possession terminated as well as the
title conveyed pursuant to the Sheriffs sale.

D.

The proceeds of the Sheriffs sale shall first be applied to satisfy the first
purchase
money mortgage lien and any prior liens upon the lowerincome unit. The excess, if any, shall be applied to reimburse the
Township for any and all costs and expenses incurred in connection with
either the court action resulting in the judgment of violation or the
Sheriffs sale. In the event that the proceeds from the Sheriffs sale are
insufficient to reimburse the Township in full as aforesaid, the violating
owner shall be personally responsible for and to the extent of such
deficiency, in addition to any and
all costs incurred by the Township in
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connection with collecting such deficiency. In the event that a surplus
remains after satisfying all of the above, such surplus, if any, shall be
placed in escrow by the Township for the owner and shall be held in such
escrow for a maximum period of two years or until such earlier time as the
owner shall make a claim with the Township for such balance. Failure of
the owner to claim such balance within the two-year period shall
automatically result in a forfeiture of such balance to the Township.
Any interest accrued or earned on such balance while being held in escrow
shall belong to and shall be paid to the Township, whether such balance
shall be paid to the owner or forfeited to the Township.
E.

Foreclosure by the Township due to violation of the regulations governing
affordable housing units shall not extinguish the restrictions of the
regulations governing affordable housing units as the same apply to the
lower income unit. Title shall be conveyed to the purchaser at the Sheriffs
sale, subject to the restrictions and provisions of the regulations governing
the affordable housing unit. The owner determined to be in violation of
the provisions of this Article XIV and from whom title and possession
were taken by means of the Sheriffs sale shall not be entitled to any right
of redemption.

F.

If there are no bidders at the Sheriffs sale, or if insufficient amounts are
bid to satisfy the first purchase money mortgage and any prior liens, the
Township may acquire title to the lower income unit by satisfying the first
purchase money mortgage and any prior liens and crediting the violating
owner with an amount equal to the difference between the first purchase
money mortgage and any prior liens and costs of the enforcement
proceedings, including legal fees and the maximum resale price for which
the lower income unit could have been sold under the terms of the
regulations governing affordable housing units. This excess shall be
treated in the same manner as the excess which would have been realized
from an actual sale as previously described.

G.

Failure of the lower income unit to be either sold at the Sheriffs sale or
acquired by the Township shall obligate the owner to accept an offer to
purchase from any qualified purchaser who may be referred to the owner
by the Township, with such offer to purchase being equal to the maximum
resale price of the lower income unit as permitted by the regulations
governing affordable housing units.

H.

The owner shall remain fully obligated, responsible and liable for
complying with the terms and restrictions governing affordable housing
units until such time as title is conveyed by the owner.

§170-128. Appeals.
Appeals from all decisions of an Administrative Agent designated pursuant to this
Article XIV shall be filed in writing with the Executive Director of COAH or any
successor State agency.
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Section 2.

Any Ordinance or portion thereof that is inconsistent herewith is hereby

superseded to the extent of any such inconsistency.
Section 3.

If any section, subsection, sentence, clause, phrase or portion of this

Ordinance is for any reason held invalid or unconstitutional by any court of competent
jurisdiction, such provision shall be deemed a separate, distinct and independent provision, and
such holding shall not affect the validity of the remaining provisions thereof.
Section 4. This Ordinance shall take effect upon twenty (20) days after passage and
publication as provided by law.

Ed Meinhardt, Mayor

Carolyn Mazzucco, RMC, Township Clerk

Introduced:

August 22, 2022

Adopted: _______________________
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Res 22-237
TOWNSHIP OF LIVINGSTON
ESSEX COUNTY, NEW JERSEY

Resolution Accepting, Approving and/or Adopting the
Consent Agenda of September 19, 2022
WHEREAS, the Township Council of the Township of Livingston has determined that certain items on its
agenda which have the unanimous approval of all Councilmembers and do not require comment shall be
termed the “Consent Agenda”; and
WHEREAS, the Township Council has determined that to increase its efficiency, the Consent Agenda
shall be adopted with one resolution;
NOW, THEREFORE, BE IT RESOLVED by the Township Council that the items on the regular agenda
for Septemberl96, 2022 attached hereto, which are preceded by an
are the Consent Agenda and are
hereby accepted, approved and/or adopted.
“k”

Carolyn Mazzucco,RMC Township Clerk
Adopted: 9/19/22

Res 22-238
TOWNSHIP OF LIVINGSTON
ESSEX COUNTY, NEW JERSEY
RENEWAL OF THE TOWNSHIP OF LIVINGSTON
AS A PARTICIPATING MEMBER OF A COOPERATWE PURCHASING SYSTEM
NAMED THE SUSTAINABLE ESSEX ALLIANCE ENERGY PROCUREMENT
COOPERATIVE (SEAEPC), WITH THE TOWNSHIP OF MAPLEWOOD AS LEAD
AGENCY, FOR THE PURPOSE PURCHASING ELECTRIC GENERATION SERVICES
FOR RESIDENTS OF THE TOWNSHIP OF LIVINGSTON VIA A GOVERNMENT
ENERGY AGGREGATION PROGRAM
WHEREAS, on September 18, 2017 the Township of Livingston (“Livingston”) adopted
Ordinance No. 19-2017 establishing a Government Energy Aggregation program in accordance
with the provisions of the Government Energy Aggregation Act, N.J.S.A. 48:3-93.1 et seq. for the
purpose of obtaining cleaner energy at as low a cost as possible for residential and business
participants through a GEA program, and
WHEREAS, on April 3, 2018 the Township of Maplewood (“Maplewood”) adopted
Ordinance No. 2899-18 establishing a Government Energy Aggregation (“GEA”) program in
accordance with the provisions of the Government Energy Aggregation Act, N.J.S.A. 48:3-93.1 et
seq., and
WHEREAS, on June 1, 2020 Livingston adopted Ordinance No. 6-2020 reestablishing a
Government Energy Aggregation (“GEA”) program in accordance with the provisions of the
Government Energy Aggregation Act, N.J.S.A. 48:3-93.1 etseq.; and
WHEREAS, on April 3, 2018 Maplewood adopted Resolution No. 78-18 establishing a
Cooperative Pricing System referred to as the Sustainable Essex Alliance Energy Procurement
Cooperative (SEAEPC) and authorizing Maplewood to serve as Lead Agency of the SEAEPC;
and
WHEREAS, Livingston has determined that it will be advantageous to the residents of
Livingston, as well as other participating municipalities, to jointly implement their Government
Energy Aggregation programs through a joint purchasing initiative that will achieve economies of
scale and attract increased attention of prospective bidding suppliers and, as a result, Livingston
has determined that it is in the best interests of its residents to renew its membership in a
cooperative pricing system with Maplewood for the purpose of purchasing electric generation
services including a renewable energy component and energy aggregation services for residents
and potentially businesses; and
WHEREAS, on August 26, 2020, Livingston adopted Resolution No. R-20-1 84
authorizing Livingston to become a participating member of a Cooperative purchasing system
named the Sustainable Essex Alliance Procurement Cooperative; and
WHEREAS, the member municipalities and Livingston has determined that Maplewood
is best suited to serve as Lead Agency of the joint purchasing system; and
WHEREAS, the Lead Agency will from time to time during the Effective Period (from
date of adoption through December 31, 2025 hereinafier referred to as “Effective Period”) issue
one or more Requests for Proposals (“RFPs”) for electric generation services and energy
aggregation services for residents of the Livingston and member municipalities of the cooperative
pricing system, pursuant to Local Public Contract Law Regulations, the Government Energy
Aggregation Act and applicable New Jersey Board of Public Utilities regulations pertaining to
Government Energy Aggregation programs;

NOW, THEREFORE, BE IT RESOLVED that the Township of Livingston is hereby
renewed as a participating member of a cooperative pricing system named the Sustainable Essex
Alliance Energy Procurement Cooperative (SEAEPC) for the purpose of obtaining cleaner
energy at as low a cost as possible for residential and business participants through a GEA
program, and to submit an application to the Department of Community Affairs Division of Local
Government Services for authorization to become a participating member of the SEAEPC, and
for designation of the Township of Maplewood as Lead Agency of the SEAEPC; and,
BE IT FURTHER RESOLVED that Livingston, is hereby authorized to execute a
renewal Agreement for a Cooperative Pricing System, with the Township of Maplewood
(“Maplewood”), as Lead Agency of the Cooperative Pricing System, that authorizes Livingston’s
participation in the SEAEPC and delegates authority to Maplewood, as Lead Agency, to
implement a RFP process for the purpose of purchasing electric generation services including a
renewable energy component and energy aggregation services for residents of Livingston, on
Livingston’s behalf, pursuant to Local Public Contract Law Regulations, the Government Energy
Aggregation Act and applicable New Jersey Board of Public Utilities regulations pertaining to
Government Energy Aggregation programs; and be it.
BE IT FURTHER RESOLVED that Livingston shall not authorize Maplewood, as Lead
Agency, to make an award of a contract to an electric power supplier on Livingston’s behalf,
unless and until a bid is received in response to an RFP that provides pricing for power supply for
Livingston’s participating residents that provides costs comparable to the cost of utility-supplier
power, meets the renewable energy goals of Livingston and/or is otherwise in the best interests of
participating residents, and that is otherwise in compliance with applicable law and regulations;
and
BE IT FURTHER RESOLVED that this Resolution shall take effect immediately upon
passage. The authorization provided to the lead agent shall be valid until December 31, 2025 (the
Effective Period) at which time the Cooperative Pricing System will be subject to renewal. Any
rescission or expiration of this resolution shall not affect any Agreements entered into prior to
such rescission or expiration.

I hereby certify this to be a true copy of a resolution adopted by the Livingston Township Council
on September 19, 2022.

Carolyn Mazzucco, RMC
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Township Clerk

LEGAL SERVICES AGREEMENT
I.

INTRODUCTION
A.

RECITALS.

1.
Livingston Township, New Jersey (“Client”) is committed to delivering
clean drinking water to its customers. Client is also committed to identifying responsible parties
and taking reasonable steps to avoid passing on the costs to its consumers for the treatment and
remediation of contamination.
2.
Kennedy & Madonna, LLP; SL Environmental Law Group PC; Douglas
& London, P.C.; Levin, Papantonio, Rafferty, Proctor, Buchanan, O’Brien, BaiT, Mougey, P.A.;
and Raymond Lesniak, Esq. (collectively the “Firms”) are together a team of uniquely qualified
and experienced attorneys who have joined together to assist public entities facing the challenges
posed by contamination with per- and polyfluoroalkyl substances (“PFAS”). The Finns are
comprised of the foremost attorneys in the nation with experience both in PFAS litigation and in
the representation of public entities and water suppliers in cases involving groundwater
contamination.
3.
The purpose of this Legal Services Agreement (“LSA” or “Agreement”) is (i)
to enter into an attorney-client relationship between Client and the Firms (collectively, the “Parties”)
for the purpose of investigating and assessing potential claims arising out of the presence of
contaminants in water supply wells affecting Client’s water systems; and (ii) to provide for the tenns
and conditions for the representation of Client in any civil action that may be filed in the Superior
Court of New Jersey and/or United States District Court and any proceeding by writ or appeal related
to that action filed on behalf of Client by the Firms (“Legal Action”).
II.

INVESTIGATION AND ASSESSMENT OF POTENTIAL CLAIMS
A.

PRE-LITIGATION SCOPE OF SERVICES.

1.
Contaminants. Client has detected the presence of several PFAS
compounds (the “Contaminants” or “Contamination”) during testing of waters in its system. The
engineering, construction and operation and maintenance of systems to treat contamination in
affected wells will result in significant financial costs to Client.
2.
Investigation. Client has retained the Firms to assist Client in
investigating the presence of the Contaminants throughout its system and potential sources of the
Contamination, evaluate the potential to recover the costs associated with the Contamination,
provide advice, and represent Client in any Legal Action against parties potentially responsible
for the Contamination.
B.

PRE-LITIGATION COSTS AND FEES.

1.
Client. All costs associated with Client’s pre-litigation investigation of
the Contaminants, including those associated with water sampling, laboratory testing and

engineering expenses shall be paid directly by Client. For the avoidance of doubt, nothing
contained herein shall obligate Client to incur any costs to investigate the Contaminants beyond
what it has already expended.
2.
The Firms. All costs and fees incurred by the Firms during any pre
litigation investigation shall not be charged to Client nor recoverable by the Firms against Client
under this Agreement.
3.
Other. Nothing contained herein should be interpreted to preclude
seeking recovery of such fees and costs incurred by either Party as part of any Legal Action that
may be filed pursuant to this Agreement. In addition, if the Firms file any Legal Action, the
Finns may use the time incurred for any investigation contemplated herein to support the
reasonableness of this Agreement.
C.
RETENTION OF FIRM RATHER THAN PARTICULAR ATTORNEYS.
Client is retaining the Firms, not any particular attorney, and attorney services to be provided to
Client shall not necessarily be performed by any particular attorney.
D.
DESIGNATION. Client designates the Township Manager as its authorized
representative to direct the Finns and to be the primary individual to communicate with the Firms
regarding the subject matter of its representation of Client under this Agreement. This designation is
intended to establish a clear line of authority and to minimize potential uncertainty, but not to
preclude communication between the Firms and other representatives of Client. Client may
designate additional authorized representatives at its discretion.
III.

LITIGATION SERVICES
A.

LITIGATION SERVICES TO BE PROVIDED.

1.
Inclusions. It is the intent of the Parties that the Firms shall represent
Client in .a civil action for damages in the Superior Court of New Jersey and/or the United States
District Court as well as in any proceeding by writ or appeal related to that action. The legal
services to be provided by the Firms consist of representation of Client with respect to:
a.
The contamination of groundwater supplies and/or soil by the
Contaminants or other contaminants identified during the investigation stage described in
Section II of this Agreement, as approved by Client and the Firms.
b.
Claims and/or actions for damages sustained by Client as a result
of actual or threatened conduct relating to contamination of groundwater, the loss of use of
groundwater, and any past, present, and future costs incurred to remove the Contaminants from
drinking water, groundwater and/or soil, and any related appeals in such actions.
2.
Retention; Filing ofLegal Action. The filing of any Legal Action
pursuant to this Agreement shall be at the discretion of the Parties. Nothing in this Agreement
shall be construed as obligating Client to retain the Finns in connection with any Legal Action or
obligating the Firms to file a Legal Action on behalf of Client.
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B.

LEGAL SERVICES SPECIFICALLY EXCLUDED.

1.
Exclusions. Legal services that are not to be provided by the Firms under
this Agreementspecifically include, but are not limited to, the following:
a.
Proceedings before any administrative or governmental agency,
department or board. However, at Client’s election, the Firms shall appear at such administrative
proceedings to protect Client’s rights topursue any Legal Action filed pursuant to this Agreement,
without Client being assessed any additional attorneys’ fees in connection with such appearance.
b.
Defending any legal action(s) against Client commenced by any
person, with the exception of any cross-complaints, counterclaims, or other third party claims
filed in a Legal Action pursuant to this Agreement.
c.

Defending any claim against Client for unreasonable use of water

d.

Defending any action concerning water rights.

and/or waste of water.

2.
Additional Legal Services. If Client wishes to retain the Firms to provide
any legal services for additional compensation not provided under this Agreement, a separate
written agreement between the Finns and Client shall be required.
C.

RESPONSIBILITIES OF ATTORNEY AND CLIENT.

1.
The Firms Responsibilities. The Firms shall perform the legal services
called for under this Agreement, keep Client informed of progress and developments, and
respond promptly to Client’s inquiries and communications. The Firms shall provide status
reports to Client on a mutually agreeable schedule, as events reasonably warrant further
reporting, and at the further request of Client.
2.
Client Responsibilities. Client shall cooperate with the Firms and keep
the Finns reasonably infonned of developments in connection with any Legal Action.
3.
Selection ofExperts. The Finns and Client shall meet and confer
regarding selection and retention of experts in the Legal Action. Client shall not unreasonably
withhold approval of selection and retention of such experts. Client shall not be required to pay
for the selection or retention of experts. These costs will be advanced by the Finns and be
reimbursed pursuant to this Agreement only in the event of a recovery.
4.
Settlement The Firms shall not settle any Legal Action without the
approval of Client. Client shall have the absolute right to accept or reject any settlement. The
Finns shall notify Client promptly of the terms of any settlement offer received by the Finns.
5.
Client Agreement Not to Use, Share, or Disclose the Firms’ Work
Product Outside the ~Jontext of this LegalAction. Client agrees that it shall not use or disclose
in any legal proceeding, case, or other context of any kind, other than this Legal Action, or share
or disclose to any person not a Party to this Agreement, any documents, work product, or other
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infonnation made available to or to which Client or their counsel acquire access through the
Firms or any co-counsel of the Firms, including any fact or expert materials produced and/or
generated in any prior discovery proceedings in any litigation involving E. I. du Pont de
Nemours and Company, The Chemours Company, and/or the 3M Company, withput the express
written prior approval and consent of the Firms and all such other co-counsel of the Firms.
P.

ATTORNEYS’ FEES.

1.
Contingent Fee. The amount the Attorneys shall receive as fee for the
legal services provided under this Agreement shall consist of a contingent fee of twenty-five
percent (25%) (“Contingent Fee”), which shall be calculated from the Net Recovery.
2.

Definitions Relevant to Attorneys’ Fees.

a.
“Net Recovery” means the total value received by Client of all
Cash Recoveries plus Non-Cash Recoveries, whether awarded by Settlement or Final Judgment,
minus (i) all amounts owed by Client to any litigants in a Legal Action filed by the Firms on
behalf of Client and (ii) all court-awarded attorneys’ fees or costs received by Client from said
litigants. The amount of any Net Recovery shall not include any reductions for Costs.
b.
“Costs” include, but are not limited to, court filing fees, deposition
costs, expert fees and expenses, investigation costs, reasonable travel and hotel expenses,
messenger service fees, photocopying expenses, and process server fees. Items that are not to be
considered Costs, and that must be paid by Client without being either advanced or contributed
to by the Firms, include Client’s expenses incurred in providing information to the Finns or
defendants.
c.
“Final Judgment” means any final, non-appealable court order or
judgment terminating any Legal Action filed pursuant to this Agreement and finally determining
the rights of any parties to the Legal Action where no issue is left for future consideration or
appeal.
d.
“Settlement” refers to any voluntary agreement executed by Client
and any third party to this Agreement, whether resulting from a settlement conference,
mediation, or court stipulation, terminating any Legal Action filed pursuant to this Agreement
and finally determining the rights of parties to the Legal Action where no issue is left for future
consideration or appeal.
e.
“Cash Recovery” means, without limitation, the total monetary
amount received by Client in a Settlement or Final Judgment arising from an actual or threatened
Legal Action by the Firms pursuant to this Agreement, including interest of any kind received by
Client.
f.
“Non-Cash Recovery” means, without limitation, the fair market
value of any property delivered to Client, any services rendered for Client’s benefit, and any other
non-cash benefit, including but not limited to the construction, operation, and maintenance of one or
more water treatment facilities; delivery of replacement water; modification, alteration, construction
or operation of well(s) and/or any part of a public or private water system; or any other types of
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injunctive and/or equitable relief conferred on Client, in a Settlement or Final Judgment of an actual
or threatened Legal Action by the Finns pursuant to this Agreement.
g.
“Present Value” means the interest rate of the one-year treasury bill
as reported by the United States Federal Reserve in the weekly Federal Reserve Statistical Release
closest in time to the date of the recovery for which the present value is being calculated.
h.
“Reasonable Fees” or “Reasonable Attorney’s Fee” means such fees
as is reasonably determined by taking into account the amount of time spent on the Legal Action
by the Finns and associate counsel retained by the Firms, the value of that time, the complexity of
the Legal Action, the benefit conferred on Client, and the financial risk to the Firms and associate
counsel by their agreeing to represent Client in the Legal Action and to invest time and advance
Costs without compensation or reimbursement in the event that there is no Net Recovery or a Net
Recovery that does not fully compensate or reimburse the Firms and associate counsel for their
time and advanced Costs.
3.

Calculation ofNon-Cash Recoveiy.

a.
For any Non-Cash Recovery resulting in the receipt of property,
the provision of services, or the receipt of other non-monetary benefits by Client, such property,
services, or other non-monetary benefits shall be deemed for purposes of this Agreement to have
been received by Client upon the execution of a Settlement or Final Judgment. The value of the
services shall be discounted to Present Value.
b.
If any Non-Cash Recovery is awarded in a Final Judgment, or
before accepting any settlement offer that involves a Non-Cash Recovery, Client shall provide
•the Finns with its estimate of the value of the Non-Cash Recovery. The Finns shall promptly
respond in writing, indicating whether the firms accept said estimate. If the Finns object to
Client’s estimate, the Parties shall proceed as set forth in Section III.G (“Disagreements
Concerning Value of Recoveries”). Nothing herein shall impede or restrict Client’s right to
include a Non-Cash Recovery in any Settlement, nor the Finns’ right to receive a Non-Cash
Recovery.
E.

DISTRIBUTION OF PROCEEDS.

1.
Pay-if-Paid; Option for Advance Payment. Receipt of any Net Recovery
by Client is a condition precedent to payment of any portion of the Contingent Fee by Client to
the Finns. Undisputed payment(s) of the Contingent Fee owed to the Finns in accordance with
Agreement shall be made no later than seven (7) days after receipt by Client of any Net
Recovery. Notwithstanding the foregoing, Client, in its sole and absolute discretion, may choose
to pay any Cash Recovery portion of the Contingent Fee prior to receipt of any Net Recovery by
Client (“Advance Payment”). Upon Client’s election to make an Advance Payment, Client shall
estimate the amount and timing of outstanding Cash Recoveries, treat all such outstanding
payments as constructively received by Client upon the execution of a Settlement or Final
Judgment requiring such payments, discount all such payments to their Present Value as of the
time of said Settlement or Final Judgment, and pay the Firms the Contingent Fee due on the
Present Value of such portion of the Cash Recovery at that time. Nothing herein shall be
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construed to modify how any amount shall be distributed or the Parties’ remedies in this.
Agreement upon a dispute over any estimate or amount due under this Agreement.
2.
Distribution; Revolving Fund. The receipt of any Net Recovery by Client
shall be distributed as follows: (i) all unpaid Costs shall be paid, including all Costs advanced by the
Firms, which shall be reimbursed, (ii) the Contingent Fee shall be paid until the Firms are paid in
full, and (iii) any remaining amounts shall be paid to Client. Notwithstanding the foregoing, if Client
receives a Cash Recovery in a Settlement that is entered while a Legal Action remains pending, and
the Cash Recovery is in excess of any unpaid Costs, the unreimbursed Costs advanced by the Finns,
and the Contingent Fee, a revolving fund of $500,000 (“Revolving Fund”) shall be maintained from
Client’s share of said Cash Recovery to apply to subsequent Costs incurred as part of the then
ongoing Legal Action. Replenishment of the Revolving Fund shall occur within thirty (30) days of
the fund becoming drawn down to $250,000; however, in no event shall Client be required to
replenish the Revolving Fund with monies in excess of Client’s share of the Cash Recovery obtained
to date.
.

Use ofMonies Held in Trust. The finns are authorized to apply any funds received on behalf of
Client in connection with a Settlement or Final Judgment and held in SL Environmental Law
Group’s trust account to the payment of any Costs owed to third parties to this Agreement; provided
that for any payments in excess of $1,000, the Firms shall furnish copies of third party invoices for
Client’s review at least seven (7) days prior to making said payments.

F.

REASONABLE FEE IF CONTINGENT FEE UNENFORCEABLE.

1.
Reasonable Fee. In the event of a Final Judgment finding that the
Contingent Fee portion of this Agreement is unenforceable for any reason or that the Firms
cannot represent Client on a Contingent Fee basis, Client shall pay a reasonable fee for the
services rendered.
2.
Fee Determination. The Parties shall use best efforts to negotiate a
reasonable fee. If the Parties fail to do so, said fee shall be detennined by arbitration
proceedings before a mutually agreeable arbitration service, but absent such agreement, before
the Judicial Arbitration and Mediation Services (JAMS), with any costs of such proceedings born
equally by Client and the Firms.
G.

DISAGREEMENTS CONCERNING VALUE OF RECOVERIES.

1.
Procedure. In the event the Parties disagree with respect to the value of
any Contingent Fee, Net Recovery, Cash or Non-Cash Recovery, Costs (collectively, “Disputed
Recoveries”) or settlement offer, and the Parties cannot resolve the disagreement through good
faith negotiations, the Parties shall proceed as follows:
a.
Each party shall select an appraiser qualified tO conduct an appraisal
of the value of the Disputed Recoveries or settlement offer within five (5) days of any written
notice to the other party advising of a bona fide dispute that cannot be resolved by negotiations.
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b.
Each party’s selected appraiser shall then confer and select a third
qualified appraiser within five (5) days of said conference, and the third appraiser shall
determine the value of the Disputed Recoveries or settlement offer.
c.
The third appraiser shall conduct an appraisal, and the valuation of
any Disputed Recoveries or settlement offer shall be final and binding, subject to appeal by
arbitration in the case of Disputed Recoveries as provided in Section VI.K (“Arbitration of
Disputes”).
2.
Expenses. Client and the Firms shall each bear the expense of their own
selected appraiser, and Client and the Firms shall each pay one-half of the expenses of the third
appraiser.
H.

COURT-AWARDED AND/OR SETTLEMENT-AWARDED ATTORNEYS’
FEES.

1.
Duty to Seek Attorneys’ Fees and Costs iii Legal Action. Client may
obtain an award of Attorneys’ Fees and/or Costs in a Final Judgment or Settlement. The Firms
agree to seek any. such award(s) in any Legal Action it files on behalf of Client.
2.
Creditfor Court-Awarded Fees and Costs. Any Attorneys’ Fees or Costs
awarded in connection with a Legal Action shall not be considered part of the Net Recovery for
purposes of calculating the Firms’ Contingent Fee but said fees and costs shall be applied as a
credit against Client’s obligation to pay the Firms’ Contingent Fee under this Agreement.
3.
C’ourt-A warded Fees and C’osts in Excess of ~‘ontingent Fee.
Notwithstanding any other provision of this Agreement, if court-awarded Attorneys’ Fees and
cbsts exceed the Contingent Fee to which the Firms would otherwise be entitled under this
Agreement, the amounts due to the Firms under this Agreement shall be the court-awarded fees
and costs, and Client shall receive all other amounts awarded in a Legal Action.
I.
NEGOTIATED FEE. Client is informed that the Attorneys’ Fees provided for
herein are not set by law but rather are negotiable between the Finns and Client.
J.

DIVISION OF ATTORNEYS’ FEES.

1.
Division ofFees; Disclosure. The Firms may divide the fees and/or costs
to which it is entitled under this Agreement with another attorney or law firm retained as associate
counsel. The terms of such additional division, if any, shall be disclosed to Client. Client is
infonned that, under the Rules of Professional Conduct of the State Bar of New Jersey, such a
division may be made only with Client’s written consent after a full disclosure to Client in writing
that a division of fees shall be made and of the terms of such division. The division of fees and
costs between the Firms has been separately provided to Client.
2.
Retention ofAssociate Counsel. The Firms may retain associate counsel
to assist with litigating a Legal Action pursuant to this Agreement. The attorney or law firm
selected by the Finns shall be subject to Client’s approval.
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K.

COSTS.

1.
Costs Advanced by the Firms; Interest. The Firms shall advance all
Costs incurred in connection with the Firms’ representation of Client under this Agreement.
Costs shall be advanced by the Firms and then paid by Client from any Net Recovery. The Firms
shall notify Client of the total amount of Costs advanced every quarter.
2.
Reimbursement; Risk ofLoss. The Firms shall be reimbursed for any
Costs before any distribution to Client. If there is no Net Recovery or the Net Recovety is
insufficient to reimburse the Firms in full for Costs advanced, the Firms shall bear the loss for
any Costs not reimbursed under this Agreement.
3.
Defense ofAttorneys’ Fees and Costs to Third Party. Notwithstanding
any provision of this Agreement to the contrary, the Firms shall defend Client in any motion
seeking an award of Attorneys’ Fees or costs against Client in any Legal Action brought under
this Agreement. Any costs incurred in such defense shall be treated as Costs for purposes of, and
in the manner provided by, this Agreement.

IV.

REPRESENTATION OF ADVERSE INTERESTS
A.

DISCLOSURE.

1.
Duty to Disclose; No Conflicts Identified. If any of the Firms have a
relationship with another party with interests adverse to Client, or with someone who would be
substantially affected by any action taken under this Agreement, the Rules of Professional Conduct
require the Firms to disclose that to Client so Client can evaluate whether that relationship causes
Client to have any concerns regarding any of the Firms’ loyalty, objectivity, or ability to protect
Client’s confidential information. To the extent required, the Client waives any conflict under Rule
1.7 of the New Jersey Rules of Professional Conduct.
2.
Representatioli of Other Clients; Waiver ofPotential Conflicts. Client
understands that currently, and from time to time, the Firms represent other municipalities,
governmental agencies, governmental subdivisions, or investor-owned public water utilities in
other actions or similar litigation, and that such work is the focus of the Firms’ practice. Further,
Client understands that the Firms represent other clients in actions similar to what would be
brought under this Agreement and against the same potential defendants. Client understands that a
recovery obtained on behalf of another client in a similar suit against the same defendants could, in
theory, reduce the total pooi of funds available from these same defendants to pay damages in a
Legal Action brought under this Agreement. Client understands that the Firms would not take on
this engagement if Client required the Finns to forgo representations like those described above.
Client has conferred with its own separate and independent counsel about this matter, and has
determined that it is in its own best interests to waive any and all potential or actual conflicts of
interest that may occur as the result of the Finns’ current and continuing representation of cities
and other water suppliers in similar litigations, because such waiver enables Client to obtain the
benefits of the Firms’ experience and expertise. Therefore, Client consents that the Firms may
continue to handle such work, and may take on similar new clients and matters, without disclosing
each such new matter to Client or seeking the consent of Client while representing it. The Firms

shall not, of course, take on such other work if it requires the Firms to be directly adverse to Client
while the Firms are still representing Client under this Agreement.
V.

TERMINATION
A.

DISCHARGE OF ATTORNEY.

1
Right to Discharge. Client may discharge the Firms at any time, with or
without cause, by written notice effective when received by the Firms. Client shall have the right
to terminate this Agreement with cause upon the Firms breach of this Agreement or its failure to
strictly adhere to the New Jersey Rules of Professional Conduct. Unless specifically agreed by
the Firms and Client, the Firms shall provide no further services and advance no further Costs on
Client’s behalf after receipt of the notice. If any or all of the Finns are Client’s attorney of
record in any proceeding, the Firms shall immediately execute and return a substitution-ofattorney form.
2.
Reimbursement of Costs; Fees. In the event the Finns are discharged
without cause before the conclusion of a Legal Action, Client shall (i) reimburse the Firms for
any and all Costs advanced by the Finns for such Legal Action not later than thirty (30) days
from receipt of a reasonably detailed final cost accounting from the Finns, and (ii) upon the
conclusion of the Legal Action, pay the Firms a Reasonable Attorneys’ Fee for services
performed up to the point of the discharge. Nothing herein shall be construed to limit Client’s
rights and remedies in the event of a discharge of the Firms for cause.
B.

WITHDRAWAL OF ATTORNEY.

1.
Right to Withdraw. The Finns may withdraw from representation of Client
(i) with Client’s consent, (ii) upon court approval, or (iii) if no Legal Action is filed, for good cause
upon reasonable notice to Client. Good cause includes Client’s breach of this Agreement, Client’s
unreasonable refusal to cooperate with the Firms or to follow the Finns’ advice on a material
matter, or any other fact or circumstance that would render the Firms’ continuing representation
unlawful or unethical. Notwithstanding the Finns’ withdrawal for good cause, Client shall remain
obligated to pay the Firms and any associated counsel, out of the Net Recovery, a Reasonable Fee
for all services provided and to reimburse the Finns for all reasonable Costs advanced before the
withdrawal.
2.
Withdrawal Without (‘ause. The Firms may tenninate this Agreement at
any time, without cause, by giving Client not less than sixty (60) days prior written notice of
tennination, said notice to specify the effective date of the termination. Where the Firms
terminate this Agreement without cause, the Firms shall not be entitled to the recovery of any
amount, regardless of the status of any pending Legal Action, and regardless of whether any
amounts have been or are subsequently received by Client.
VI.

MISCELLANEOUS

A.
LIEN. Client hereby grants the Firms a lien on any and all claims or causes of
action that are the subject of the Firms’ Contingent Fee and/or Costs advanced under this
Agreement, The Finns’ lien shall be for sums owed to the Firms for any unpaid Contingent Fee
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or Costs at the conclusion of the Finns’ services. The lien shall attach to any Net Recovery
Client may obtain.
B.
RELEASE OF Client’S PAPERS 4ND PROPERTY. Upon the conclusion of
services under this Agreement, the Firms shall release promptly to Client on request all of
Client’s papers and property. “Client’s papers and property” includes correspondence,
deposition transcripts, exhibits, experts’ reports, legal documents, physical evidence, and other
items reasonably necessary to Client’s representation, regardless of whether Client has paid for
said documents or property.
C.
INDEPENDENT CONTRACTOR. The relationship to Client of the Finns, and
any associate counsel or paralegal provided through the Firms, in the performance of services
hereunder, is that of independent contractor and not that of employee of Client, and no other
wording of this Agreement shall stand in derogation. The fees and expenses paid to the Finns
hereunder shall be deemed revenues or expense reimbursements of the Firms’ offices practices
and not remuneration for individual employment apart from the business of the individual Firm’s
law offices.
D.
NOTICES. All written notices and communications to Client relating to this
Agreement shall be mailed to or personally delivered to Client, addressed to: Pequannock
Township,530 Newark-Pompton Turnpike, Pompton Lakes, NJ 07444. Written notices and
communications to the Firms relating hereto shall be mailed to or personally delivered to
Kennedy & Madonna, LLP, 48 Dewitt Mills Road, Hurley, NY 12443, unless and until Kennedy
& Madonna, LLP shall have given written notice to Client of a change in such office address.
E.
CONFIDENTIALITY. This Agreement establishes the relation of attorneyclient between the parties hereto. The Firms shall hold all money and property of Client in trust
for Client’s benefit, with all funds deposited and managed in the Finns’ client trust account as
required by law. The Finns shall not divulge Client’s confidences and shall be entitled to the
candid cooperation of all Client’s employees in all matters related to the assigned files and any
related actions. Furthermore, this Agreement is an attorney-client communication and shall not
be disclosed by Client or the Finns to any third party, except as may otherwise be required by
law. In the event of a request, demand, or lawsuit to compel Client to provide a copy of this
Agreement or a description of its terms, the Firms shall work with Client to provide an
appropriate response and the Firms shall defend any such litigation at the Finns’ cost. Nothing
herein shall preclude the Finns and Client from agreeing together to disclose the Agreement or
its terms.
F.
DISCLAIMER OF GUARANTEE. Although the Firms may offer an opinion
about possible results regarding the subject matter of this Agreement, the Finns cannot guarantee
any particular result. Client acknowledges that none of the Firms have made promises about the
outcome and that any opinion offered by the Finns in the future shall not constitute a guarantee.
G.
ENTIRE AGREEMENT. This Agreement contains the entire agreement of the
parties. No other agreement, statement, or promise made on or before the effective date of this
Agreement shall be binding on the parties.
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H.
SEVERABILITY IN EVENT OF PARTIAL INVALIDITY. If any provision
of this Agreement is held in whole or in part to be unenforceable for any reason, the remainder of
that provision and of the entire agreement shall be severable and remain in effect.
I.
MODIFICATION BY SUBSEQUENT AGREEMENT. This Agreement may
be modified by subsequent agreement of the parties only by an instrument in writing, approved
and executed in the same manner as the initial Agreement.
J.
RECITALS; TITLES, SUBTITLES, HEADINGS. The recitals to this
Agreement are part of this Agreement, but all titles, subtitles, or headings in this Agreement have
been inserted for convenience, and shall not be deemed to affect the meaning or construction of
any of the terms or provisions of this Agreement.
K.
ARBITRATION OF DISPUTES. Notwithstanding any other provision of this
Agreement, any disputes relating to the Firms’ Contingent Fee and/or arising out of this
Agreement may first be submitted to the State Bar’s program for arbitration of fee disputes. If a
fee dispute arises, the Finns shall provide Client with information about the State Bar program.
L.
VENUE IN ACTION ON AGREEMENT. In any dispute relating to the
Contingent Fee or other dispute arising out of this Agreement, the venue shall be Essex County,
New Jersey.
M.
GOVERNING LAW. The terms and provisions of this Agreement and the
performance of the parties hereunder shall be interpreted in accordance with, and governed by,
the laws of the State of New Jersey.
N.
EFFECTIVE DATE OF AGREEMENT. The effective date of this Agreement
shall be the date when last executed by the Parties. Once effective, this Agreement shall,
however, apply to services provided by the Firms on this matter before its effective date.
0.
AUTHORITY OF PARTIES. Each of the signatories to this Agreement
warrants that he or she has the authority to enter into and execute this Agreement and to bind the
entity or entities on whose behalf each si~t
P.
EXECUTION. This Agreement may be executed by transmittal of electronic
(.pdf) signature counterparts.
The foregoing is agreed to by:

Raymond Lesniak, Esq.
530 Irvington Ave.
Elizabeth, NJ 07208

~

—11—

Date

Kevin J. Madonna
Kennedy & Madonna LLP
48 Dewitt Mills Rd
Hurley, NY 12443

Date

Michael A. London
Douglas and London, P.C.
59 Maiden Lane, 5th Floor
New York, NY 10038

Ned McWilliams
Date
Levin Papantonio Rafferty Proctor
Buchanan O’Brien Barr Mougey, P.A.
316 S. Baylen Street
Pensacola, FL 32502

Date

Alexander Leff
Date
SL Environmental Law Group PC
175 Chestnut Street
San Francisco, CA 94133
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R-22-239
RESOLUTION AUTHORIZING AN EMERGENCY CONTRACT WITH ISCHIA CORP.

WHEREAS, the Township Manager has identified the immediate need for a storm water pipe repair on Cornell Drive;
and
WHEREAS, the storm water pipe repair is necessary to protect the public health, safety and welfare; and
WHEREAS, the Township Manager has provided written notification to the Township Council of the emergent need for
sewer repairs to protect public health, safety, and welfare; and
WHEREAS, the Local Public Contracts Law (N.J.S.A. 40A:11-6, “Emergency Contracts”) allows the award of
contracts without public advertising for bids and bidding when an emergency affecting public health, safety or welfare
requires the immediate delivery of goods or the performance of services; and
WHEREAS, the provisions of Chapter 19, P.L. 2004 (as amended by P.L. 2005, c.51)of the Pay-to-Play Laws
(N.J.S.A. 19:44A-20.4 et seq.) are waived when an emergency exists affecting the public health, safety or welfare
which requires the immediate delivery of goods or performance of services; and
WHEREAS, while emergency contracts can be awarded without formal bidding it is still prudent to seek quotations;
and
WHEREAS, the Township of Livingston received three quotations for the emergency storm water pipe repair on
Cornell Drive; and
WHEREAS, lschia Corp. submitted the low quote of $36,800.00; and
WHEREAS, the Chief Financial Officer has certified that sufficient funds are available in account 2-01-26-510-002224.
NOW, THEREFORE, BE IT RESOLVED, by the Township Council of the Township of Livingston, in the County of
Essex, State of New Jersey, that the Township Manager is hereby authorized to enter into an emergency contract
with lschia Corp. for the emergency storm water pipe repair on Cornell Drive in an amount not to exceed $36,800.00.

Adopted:
September 19, 2022

______________________________________

Carolyn Mazzucco, Township Clerk

R-22-240

TOWNSHIP OF LIVINGSTON
ESSEX COUNTY, NEW JERSEY
RESOLUTION to go into Closed Session
WHEREAS: the Open Public Meetings Act, P.L. 1975, Chapter 231 permits the exclusion of the public from a
meeting in certain circumstances; and
V~7HEREAS: the Township Council is of the opinion that such circumstances presently exist; and
WHEREAS: the Township Council wishes to discuss:

WHEREAS: minutes will be kept, and once the matter involving the confidentiality of the above no longer
requires confidentiality, the minutes can be made public.
NOW, THEREFORE BE IT RESOLVED by the Township Council of the Township of Livingston that the
public be excluded from this meeting.

Carolyn Mazzucco, RMC

Adopted: September 19, 2022

Township Clerk

